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The following is a brief summary of copyright policy and law for the Dakota Wesleyan University community.  More information on the University's policy regarding copyright may be obtained from the Human Resources office.

This policy has been developed to help ensure that Dakota Wesleyan University and all members of the campus community abide by the existing copyright laws, including Off-Air Guidelines.  DWU prohibits any duplication of materials not specifically allowed under existing copyright laws, fair use doctrine, or license agreements without explicit permission of the copyright holder.  However, in the case of willful infringement of a copyright holder's rights, liability rests with the individual requesting the duplication, not those performing the work or DWU.

Overview

Copyright laws were developed centuries ago to protect authors.  If an author wrote a book, poem, or article he/she could register it with a government agency.  That assured the author that others could not copy the work without permission.  (Permission frequently included paying a fee.)  If an author discovered that someone had copied the work without permission, he/she could sue the offender.  If the author proved her/his case in court, judges frequently forced the offenders to pay for their mistakes.

The copyright law has changed over the centuries, but it still protects books, poems, maps, and magazine articles.  Now, it also protects games, films, videos, computer games, music videos, and other communication technologies.

Today, the law also gives some rights to users, the ones who read books and watch videos.  This "users right" started several centuries ago in England.  People were being sued for copyright infringements for copying short quotations.   At one point, an author could be sued -- and lose -- for copying one sentence without permission.  The judges decided the law had gone too far, so they began finding some defendants innocent on the basis of "fair quotation."  The judges said it was not illegal to include short quotations in a book or article, so long as the quotation was brief.

U.S. judges began applying "fair quotation," but they called it "fair use."  Whatever it is called, "fair quotation" or "fair use" is the right of an individual to quote a small part of a copyrighted work without asking permission or paying a fee.

When the U.S. copyright law was revised in 1976, it included a "fair use" section.  The teachers' associations lobbied heavily for a "fair use" exemption authorizing teachers to copy for classroom use.  The 1976 copyright law and the related documents include specific exemptions authorizing teachers to copy pages from books, encyclopedias, and magazines to distribute to their students.  It also authorized teachers to videotape programs off the air for classroom use.  Congress did not give teachers a "blank check" to copy everything.  Many restrictions apply to copying by teachers and students.

Section 107 of the 1976 Copyright Act outlines four factors for determining fair use. 
1. The purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 
2. The nature of the copyrighted work; 
3. The amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 
4. The effect of the use upon the potential market for or value of the copyrighted work.  

While fair use is intended to apply to teaching, research, and other such activities, a crucial point is that an educational purpose alone does not make a use fair. The purpose of the use is in fact only one of four factors that users must analyze in order to conclude whether or not an activity is lawful.

Classroom Showing of Media Materials
Films, videos, filmstrips, etc., whether purchased, rented or leased, may be shown in classrooms as part of the established curriculum.  They may not be shown for recreation or entertainment without a "nontheatrical-public-performance license."

Duplicating Print Materials for Classroom Use
An individual educator may make:

1) Single copies of:

a) a chapter of a book;

b) an article from a magazine or newspaper,

c) a short story, short essay, or short poem, or

d) a chart, graph, diagram, drawing, cartoon or a picture from a book, magazine or newspaper

2) Multiple copies for classroom use (not to exceed one copy per student per course):

a) a complete poem of less than 250 words,

b) an excerpt, not to exceed 250 words, from a longer poem,






c) a complete article, story or essay of less than 2,500 words,

d) an excerpt from a larger printed work not to exceed ten percent of the whole or 1,000 words,

e) one chart, graph, diagram, cartoon or picture per book or magazine issue of the individual item is not separately copyrighted, or









f) two pages or ten percent of the words from children's picture books or comic books.

3) All copies must include an appropriate copyright warning notice.

4) Copying must be made by the teacher or at the request of the teacher -- not at the direction of higher authority.

An individual educator may not:

1) Copy more than one work or two excerpts from a single author during one class term,

2) Copy more than three works from a collective work or periodical volume during one class term,

3) Make multiple copies of more than nine works for distribution to students in once class term,

4) Use photocopies to create, replace or substitute for an anthology,

5) Copy "consumable" works such as workbooks, standard tests, answer sheets, etc., or

6) Copy the same work from term to term without permission.

Library Reserve
In lieu of classroom distribution, a reasonable number of copies may be placed on reserve for one semester.  The number of copies depends on the size of the class.  Repeated use of a given material requires written permission.

Music Copying
Sheet Music

An educator may:

1) make an emergency copy for an imminent student performance, if the original copy was lost and there is not enough time to order a replacement copy.  The temporary copy must be destroyed promptly after the performance,

2) make multiple copies (up to one per student) of excerpts not constituting an entire performance unit or more than 10 percent of the total work for academic purposes other than performance,

3) edit or simplify purchased sheet music provided the character of the work is not distorted or lyrics added or altered, or

4) duplicate individual parts if they are out of print or unavailable except in complete works and are used for teaching purposes.

An educator may not:

1) copy to substitute for an anthology or collection,

2) copy from works intended to be "consumable,"

3) copy for purposes of performance except for emergency copies to replace a lost copy (see above),

4) copy to substitute for purchase of music, or

5) copy without including the copyright notice.

Recordings

An educator may make a single recording of student performances.  The recording may be retained by the institution or the teacher for evaluation purposes only.

An educator may not reproduce musical recordings or convert them to another format (e.g., record to tape, tape to cassette, etc.) without written permission.

Recording Television Programs
Recording off the Air or Off "Cable"

Because Dakota Wesleyan University is a nonprofit institution, the University may record television programs from broadcast or simultaneous cable transmissions to the "general public," which excludes premium-pay programs, (e.g., HBO, CineMax, Disney, etc.).

Recording must be made by the teacher or at the request of the teacher.  Programs may be shown once and repeated once for reinforcement within ten "teaching days" of the broadcast.  They may be retained for forty-five calendar days from the date of the broadcast.  Programs may not be re-recorded at a later date, regardless of the number of times it is rebroadcast.  A limited number of copies may be made to meet the needs of several teachers.

Programs need not be used in their entirety but may not be edited or electronically altered or combined.

All copies must include the copyright notice as it appears in the program.

Recording Programs at Home for Classroom Use

Television programs recorded at home by teachers may be used in the classroom if they meet all the conditions of the Recording Guidelines noted above.

Recording Public Broadcasting System Programs

For short-term retention, follow the guidelines under "Recording Off the Air or Off 'Cable'" above.

For long-term retention, call the local PBS station for information about extended retention rights for specific programs.

Recording Off of Satellites

Programs may not be recorded from a television satellite unless the programs are authorized for free reception or the institution obtains a license to copy the programs.

Transmission of Audiovisual Works

Films, videos, etc., may not be transmitted to classrooms by open- or closed-circuit television without a transmission license or written permission.

Home-Use-Only and Rental-Store Videos
Programs labeled "For Home Use Only" or rented from rental stores may be used in classrooms under the following conditions:

1) The programs are shown to students in a face-to-face setting,

2) The programs are shown only in courses given for credit,

3) The programs must be shown only in classrooms or other locations devoted to instruction,

4) The programs must be legitimately-made copies, and

5) The programs may not be shown for entertainment, recreation, or reward.

Computer Software and Databases
Backup Copies

One backup copy of computer software may be made for archival purposes in case the original is destroyed.

Computer Labs

Except for the back-up copy exemption above, software may not be duplicated without appropriate licenses or agreements.

Multiple Loading

Loading programs into several computers for simultaneous use is only permitted with permission or a license.

Networks

Computer software may not be used in a network (LAN or WAN) without permission or a license.

Database Downloading

Downloading from a database is an infringement.  Short-term, single-use retention is "accepted" by the copyright owners as a fair use, but long-term retention and multiple use of data requires a license.

Duplicating Films, Videotapes, Filmstrips, Slidesets, Etc.
An educator may duplicate a "small part" of an item for research or instruction.  While no guidelines exist for copying these materials, the congressional reports accompanying the Copyright Revision Act of 1976 suggest that copying ten percent of a program is reasonable, if the ten percent is not the "essence" of the work.

An educator may not:

1. Reproduce an audiovisual work in its entirety, or

2. Convert one media format into another (e.g., film to video, filmstrip to slide, etc.) without permission.

Microforms
Microforms may be copied according to the rules applying to the materials reproduced (e.g., books, periodicals, poetry, etc.).  However, microform copies of works in the public domain may be copied freely.

Newsletters

Only a very small part of a newsletter may be duplicated without permission.

Artworks
Artworks may not be duplicated without written permission except for illustrations copied under the "Agreement on Guidelines for Classroom Copying" (see above).

Electrocopying (Computer Scanning)
Artworks

Scanning for the purpose of reproduction or for creating derivative works requires permission.

Text

Scanning for research (e.g., textual analysis) is permissible, but reproduction to create a copy or to prepare a derivative work requires permission.

"Free and Benefit" Performances

Storytelling, poetry readings, and musical performances of non-dramatic works are authorized if (a) admission is free, or (b) the gate receipts, over and above costs, go to a charitable cause, and the performers and managers contribute their service.

Student Projects
Students may copy materials as a learning experience.  In applying "fair use" (described under "Overview" above), it is important to apply the "injury test."  Most authors are poorly paid for their work, so copying which deprives them of part of their income is "injurious" to them.  Copying a few pages from a book probably does not "injure" the author.  On the other hand, copying an entire book to avoid buying it deprives the author of income from the sale of that book.  In that case, the copying is "injurious," and illegal.

Students are most likely to injure copyright owners by copying computer software, audio recordings (e.g., records, cassettes, and CDs), and video recordings (e.g., videos and DVDs) to avoid buying them.  The royalties from music, videos, and software are shared by many people, including composers, musicians, and technicians.  The loss of income from the sale of the software, videos, records, and cassettes does injure these people.  Therefore copying these items to avoid buying them is both "injurious," and illegal.

Copying to complete an assignment:

When Congress rewrote the copyright law, it stated that copying by students as a "learning exercise" was a "fair use."  If students copy pictures, music, or text to produce a media project, that copying may be a "fair use" as long as the copy is only used for a school project.  Students may submit the project for a grade and the teacher may show it in class.  That much is probably a "fair use."  Students in computer classes often enter text, data, illustrations or logarithms as part of a class requirement.  Students producing media projects (slides, film, video, etc.) often copy pictures from books, scenes from videos or TV programs, or music from records.  In most cases, this appears to be a legitimate application of "fair use."

The key question concerns future uses of the material produced for class assignments.  Students may keep it for their own enjoyment and probably can show it to a prospective employer during a job interview.  However, if it includes copies of copyrighted works, it is probably illegal to share a computer program on a bulletin board or to exchange it with friends.  In the case of media productions, it may be illegal to show it to an audience.  It is particularly important that students not broadcast the program or transmit it through a cable system without checking on copyright permissions.

Students should check with their teachers to help them determine if their use is "fair" or if they should request permission for the items copied.  If the only thing copied is music, the station or cable system's licenses may cover the music -- but that should be verified before the broadcast or cable transmission.

Internet Resources

On the surface, it would appear that the Internet presents a whole new “can of worms” related to copyright issues.  However, while ease of access and reproduction may lead one to believe that the rules are different, they really are not.  E-mail messages, Internet mailing list (e.g., “listserv”) postings, the contents of web pages, icons, photographs and other digital images, FTP files, and other materials available through the Internet are fixed in a tangible medium of expression and meet all the legal requirements for copyright protection, just as any other form of intellectual property.  

E-mail messages:
The author of an e-mail message retains the ownership of that message.  Most copyright authorities agree that a person-to-person message can be saved, printed, and forwarded to a limited group of other individuals interested in the same subject without the permission of the originator under the concept of “implied license,” but implied license does not extend to reposting that personal message to any group discussion forum without permission.  For example, a professor should not redirect a personal message from a student to a class discussion area in TigerNet’s Forums, or to any other on- or off-campus group discussion forum such as a listserv without permission from the message author.  When in doubt, ask permission before you forward.

E-mail messages and online discussion postings may not be collected and then republished in any form such as a printed anthology without the written permission of each message author, if the intent is distribution beyond the original forum in which the postings were made.  The only exception is an archive in which the postings appear in their original text and sequence, and is not for commercial use.
It is acceptable to include all or a portion of a received message within a reply, as a point of reference to clarify the response, or forward, as long as the portion used is not taken out of context and does not alter the originator’s intent.

Web pages:
When a web page is accessed, the browser copies all the files associated with that page into the computer’s memory and reassembles them there so that the page can be viewed.  Thus, the copying of files is an essential prerequisite before a web page can be viewed.  However, this is where the line is drawn.  Any additional copying, including printing and saving, must be governed by the criteria for fair use.  

Copying individual pages or articles.  The simple presence of Print and Save buttons on browser tool bars should not imply that all web pages are fair game.  Many documents, such as government and foundation reports, are not offered for sale, or are sold only for the cost of reproduction and shipping, and are placed on the web for the specific purpose of public distribution without charge.  Although these are copyrighted documents, they may be saved and printed because that was the site’s intent.  Many other web sites, such as Dakota Wesleyan’s own, are online for the purpose of disseminating information and are intended to be printed and shared.  

However, the posting on the web of materials of a scholarly or proprietary nature represents another matter.  Examples would be the posting of online journal articles and chapters in full text by publishers (including publishers of online journals and electronic databases such as those available through Layne Library), electronic versions of conference presentations posted by their presenters or conference organizers, and full text of articles by publishers of periodicals such as magazines and newspapers.  The copying of a short Internet document for personal use, including research, likely falls within fair use, but members of the DWU community are urged to consider all four fair use criteria on a case-by-case basis.
The printing, reproduction, and distribution to students of such online publications by DWU faculty is prohibited without appropriate permission or licensing, or the presence of a strong fair use case, and is not a wise use of resources if linking to the documents is an option.  It is not an infringement to simply link to those documents from TigerNet’s Web Links portlet.  
The fair use criteria are particularly important in relation to copying from web sites that are password-protected and open only to subscribers or members, or sites containing documents that are for sale for a profit in the commercial sector (e.g., the price is more than the cost of reproduction and shipping).  

Use of copyrighted materials in personal or course web pages.  The use of copyrighted materials in the development of course and personal web pages presents a different set of issues.  Web page authors must be certain that the materials incorporated into their web sites are either licensed appropriately or are justified under fair use.  Be especially careful about copying images, such as photographs, logos, and icons from the web and inserting them into your site.  Hundreds of web sites  offer web graphics for your use, but read the licensing agreements carefully.  Some are available without restriction, while others require attribution, and still others charge for these resources.  

Electronic coursepacks:
The Copyright Clearance Center, XanEdu, and other companies will license course readings for DWU faculty and make them available to students either online in electronic (PDF) form or in paper form that can be sold by the DWU Bookstore.  This service extends not only to journal articles but also to individual book chapters, conference papers, and other published or unpublished documents.  In the absence of a legitimate fair use claim (see the guidelines above), this is the recommended procedure for the development and distribution of coursepacks.  Assistance is available from the DWU Instructional Technology Specialist.
Before any coursepack is commissioned, faculty are strongly encouraged to determine if any of the resources are freely available online or through a Layne Library full-text database, and if so, to link to them directly via the Web Links portlet in TigerNet, rather than compiling them in a coursepack that students must buy.

TEACH Act:
Section 110 of the copyright law placed severe restrictions on learning activities that were not experienced by students in a face-to-face, classroom situation.  Allowable activities included performances of non-dramatic musical and literary works and the display of photographs, illustrations, maps and other printed materials, still images from videotapes, and 35mm slides as long as they were not shown in sequence from a copyrighted program.   The law specifically excluded the performance of dramatic works and the display of audiovisual materials, defined in the law as works that consist of a series of related images intended to be shown by the use of machines.   Thus, according to the original 1976 copyright law, a course that was “transmitted” could not include a videotape, DVD,  or consecutive images from a photographic series without permission. The frame of reference at that time was television-based distance education, but the same concepts applied to web-based instruction. 
The Technology, Education, and Copyright Harmonization (TEACH) Act, signed into law in 2002, attempted to make the law more realistic for a digital age by revising Section 110 and loosening the restrictions.  Dakota Wesleyan University is in compliance with the eligibility requirements established by the TEACH Act;  thus the expanded rights provided by the Act apply at DWU.
TEACH Act provisions apply to the use of copyrighted works that are performed or displayed in an online or distance education course.  The Act does not apply to textbooks and other course readings or resources that would normally be placed on electronic reserve or in a coursepack.  The policies covering the use of printed materials in an online course or on TigerNet may be found above.  

Nor does the TEACH Act permit use of works “produced or marketed primarily for performance or display as part of mediated instructional activities transmitted by digital network.”  In other words, if the materials were created and marketed commercially for use in an online environment, they must be purchased or otherwise licensed before they can be placed online for use by students.  This requirement does not apply to learning materials that are placed on the web for free use by DWU faculty and students, such as those on the MERLOT web site (http://www.merlot.org) or open courseware projects such as MIT’s Open Courseware Initiative (http://ocw.mit.edu/).  
The TEACH Act allows online use of digitized recordings of poetry and short story readings, videos (videotapes and DVDs), photographs, slides, and artwork images, as long as the following conditions are met:
· Access to the digitized materials must be restricted to students enrolled in the course. 

· The digitized materials must be used in the same manner in an online course as they would be in a face-to-face (F2F) course. For example, if a videotape segment would have been displayed by the faculty member in the F2F setting, it may be digitized for the online course. If students would have viewed the tape independently in a learning resources center instead of the face-to-face classroom, the TEACH Act would not apply. Moreover, the digital materials must only be available to the students during approximately the same time period in which they would be available to a F2F class. 

· In the case of a videotape, only the essential portions that the faculty member would display in the F2F classroom may be digitized for online instruction. In many cases, that would not be an entire tape. 

· The materials must have been lawfully acquired. 

· The students must be notified of the relevant copyright information for the materials and that the materials are protected by copyright law. 

· The materials may be digitized for online use only if digital versions are not already available. 

Under the TEACH Act, online courses may now include performances of nondramatic literary and musical works and “reasonable and limited portions” of dramatic and audiovisual works, including video. The Act also eliminated the requirement that students receiving the instruction be located in a classroom or other site devoted to instruction. In other words, students at home now are eligible.

TigerNet special considerations:

While the password protection of TigerNet adds to the validity of a fair use claim, it is not sufficient to determine fair use.  Faculty must consider all of the fair use criteria carefully before placing copyrighted materials on their course web sites in TigerNet.  The use of copyright-cleared electronic coursepacks, described in the section above, should always be a safe alternative.
POLICY ON USING DWU LOGOS, PHOTOGRAPHS, AND GRAPHICS
All text, graphics, and photographs contained on official Dakota Wesleyan University web pages are the intellectual property of DWU unless otherwise indicated.  Redistribution and commercial use are prohibited without permission.  All DWU logos, graphics, and photographs are subject to licensing.  For information about obtaining permission or an appropriate license, contact University Relations at (605) 995-2620 or loessig@dwu.edu.

MyWeb, provided to DWU students and employees, is not considered official Dakota Wesleyan University web space.  The university has no editorial responsibility and limited control over content placed on MyWeb pages, although they are subject to takedown procedures as specified in the Digital Millennium Copyright Act.  All members of the DWU community are expected to act responsibly and in complete compliance with the copyright law regarding use of their MyWeb spaces, as required by the DWU Policy on Acceptable Use of Information Technology Resources.

FILE-SHARING
Although peer-to-peer computing and file sharing have been core functions of the Internet and its predecessor networks for decades, the sharing of commercially copyrighted products, without appropriate payment to the rights holders, using products such as Morpheus, Kazaa, Gnutella, and eDonkey, is blatantly illegal and will not be tolerated at Dakota Wesleyan.  Moreover, the installation of these applications on computers connected to the university network also invites covert installation of viruses, spyware, adware, and other unwanted and potentially pernicious programs.  See the DWU Information Systems web site (http://www.dwu.edu/is/helpdesk/file_sharing.htm) for a comprehensive list of such products.

Use of file-sharing products for the illegal sharing and reproduction of copyrighted materials is a violation of both this policy and the DWU Policy on Acceptable Use of Information Technology Resources and is subject to the penalties prescribed therein, even if the infringement was unintentional.  All members of the Dakota Wesleyan community are expected to exercise sound judgment and stay within the limits of the copyright law when using file-sharing applications.


